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Brazilian IRS considers the extraordinary contributions to 
complementary pension plans nondeductible from income 

tax basis - COSIT Ruling n. 354/2017   
 

COSIT Ruling n. 354/2017, published in the Official Gazette on 07/25/2017, brought a worrying and 

totally uncalled-for position of the Brazilian Federal Revenue regarding the tax treatment of 

extraordinary contributions destined to the equation of deficits, regarding its deductibility from the 

income tax basis of calculation. 

The ruling responds to the questioning presented by a retired participant, who, in addition to the 

normal contributions to the plan, provided for in the plan’s regulation, began to suffer a discount in 

his benefit also to make extraordinary contributions to address deficits. With this discount, its 
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contributions exceed the limit of 12% that the tax legislation imposes on the deductibility of the 

contributions to the pension plan, from the taxable income received by the individual. 

It should be noted that it is not possible to identify the author of the query, because although its entire 

contents are published on the website of the Federal Revenue Service - RFB, the author's data are 

omitted. However, we believe that he has not received lawyer advice, given some inaccuracies in the 

way the questions were formulated. 

It is of concern in the ruling that the IRS has concluded that extraordinary contributions are not 

deductible from the individual's income tax calculation basis, especially since the reason for such 

non-deductibility would not be the fact that its amount exceeds 12% of the income earned in the year 

by the participant, but rather the fact that, in RFB's opinion, such contributions, because they have 

the objective of addressing the deficit, would not be "intended for the costing of pension plans of a 

social security nature", such as established by Article 69 of Complementary Law 109/2001 and 4 V of 

Law 9.250 / 95. 

This argument is clearly mistaken, because in equating the deficit, the extraordinary contributions are 

also paying the social security benefit. They are also essential for the plan to have solvency and 

liquidity that allow it to continue its payment. So much so that the Complementary Law 109/2001, 

when dealing with the issue in its article 19, classifies the contributions between normal and 

extraordinary, both being, per the caput of that norm, destined to the constitution of reserves that, in 

turn, pay the benefits due by the plan. 



 3  
 

 

INFORMATIVO TRIBUTÁRIO/PREVIDÊNCIA COMPLEMENTAR August 17 | Santos Bevilaqua Advogados                                     

     
 

If this false view of the RFB / COSIT is maintained, in addition to undue damage to the participant, 

who will be taxed on unprocessed income, in violation of the constitutional concept of income and the 

principle of the ability to contribute, the adopted rationale may contaminate the treatment applicable 

to extraordinary contributions incurred by the sponsors of the plans that are in a deficit situation, 

further increasing the burden to which they are submitted when such contributions are required. 

Inadmissible that, at a time when the social security reform is being discussed, which will certainly 

require the pension plans to play role even more important than the one it already has, the tax 

authorities will throw such a threat on the system. What is expected of the Government is an 

incentive action to the formation of social security savings and the positioning signaled by means of 

the said ruling is totally out of step with this expectation. 

Supplementary pension providers need to quickly act to correct the misunderstanding before it 

produces a greatest harm to the system. 
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