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Welcome to the third edition of the Global Insurance Law Connect RADAR report. Each
year, as our network grows, this gathering of insurance law updates from around the
globe becomes more and more comprehensive, and we are delighted to welcome new
contributions this year from our members in the Netherlands and Turkey, WIJ Advocaten
and Durukan, who, together, bring our total number of members up to eighteen. We continue
to grow at pace, as more and more clients look to use our services in regions around the
world, even in a restricted pandemic-hit world.
As you know, every member of the GILC network is a specialist in insurance, with dedicated
teams who live and breathe their local insurance market. Together, we bring a uniquely
skilled group of international insurance lawyers to every client that we work with; and we are
delighted that this has brought us international network relationships with a number of new
clients this year.
Meanwhile, in particular for our clients, it has been a year of great change. For the first time,
many of the issues that our lawyers have reported as being currently critical in their markets
have converged, with a truly universal focus on cyber, climate change and the impacts of
the pandemic bringing new challenges to many markets. A subsidiary point, but one of
much importance to all in our industry, is the follow-on impact of the ‘powering up’ of digital
marketing, sales and claims processing, as insurance buyers around the globe move online
permanently after a year of cultural change.

This document does not present
a complete or comprehensive
statement of the law, nor does it
constitute legal advice.
It is intended only to highlight
issues that may be of interest to
customers of Global Insurance
Law Connect. Specialist legal
advice should always be sought
in any particular case.

In this environment, it is all the more important that different markets share approaches,
regulatory challenges and stories of innovation, and in this spirit, I welcome you to the third
edition of the Global Insurance Law Connect RADAR report. I hope that its roundup of legal
insurance news from around the world is both useful and informative.
We look forward to connecting with you around the topics contained within this report over
the coming year, no matter what country you live in, and which member of our network
represents your interests.
Best wishes

Jim Sherwood,
Chairman, Global Insurance Law Connect

Designed and produced by Doublelix Ltd.
www.doublelix.com
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Top issues:
Business Interruption
Losses
Marine delay coverage and
supply chain challenges
Cyber and Privacy

Sparke Helmore Lawyers

australia
Although Australia has weathered the COVID-19 storm relatively well from
both a health and economic perspective, insurers and their customers
have had to be quick to respond to enable business continuity and
establish a stable position in the market.
There are a number of key issues that are currently impacting all Australian businesses, alongside their need
to manage: (i) flexible and remote working arrangements, (ii) supporting the mental health of all employees,
and (iii) competition in the recent war for talent.
The three key areas within which we are seeing more focus and concern in the insurance industry include:
1.
2.
3.

Business interruption losses and the uncertainty around whether policies cover COVID-19
pandemic-related losses;
Marine delay coverage, supply chain challenges and whether the COVID-19 pandemic will cause
insurers to rethink their risk appetite, their underwriting principles and policy wording construction, and
Increased attack sophistication resulting in a greater frequency of cyber and privacy-related incidents
and shifting regulator attitudes triggering increased compliance and cyber claim costs.

insurance
industry at
a glance

108
Registered firms

$67.2

billion
Value of premia
(general insurance only)
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Cyber and Privacy

Following the refloating of the ultra large container ship, Ever Given, the traffic in the Suez Canal
resumed to normal, however, the legal implications ensuing from the incident are enduring.
Delay coverage for cargo owners is not generally available in the Australian marine insurance
market. It is well understood that losses, damages or expenses caused by delay are specifically
excluded under cl 4.4.5 of the standard Institute Cargo Clauses (ICC). The ICC (A) clauses are
comprehensive, but they generally only protect cargo owners against loss of, or damage to, the
cargo resulting from physical damage to a carrier vessel.
In today’s increasingly uncertain environment, it may be prudent for Australian cargo owners
to protect their commercial interests should their shipment be delayed, in circumstances such
as the Suez Canal blockage. Although it seems that the grounding of the Ever Given was a
once-in-a-lifetime-event, the growth of ultra large container ships and the potential problems
associated with their salvage, necessitate an alternative approach to underwriting delay risks.
The unthinkable is becoming our “new normal”. As a result, it may be high time for insurers in the
Australian market to innovate their marine insurance policies to consider offering standalone
bespoke insurance products providing cover for cargo delays that are triggered by a fortuitous
event, such as a grounding incident.

rouble in the Suez Canal – is delay insurance for cargo
“ Towners
still not “in fashion”?

“

Michelle Taylor, Partner, Sparke Helmore Lawyers

hifting regulator
“ Sattitudes,
and a review of
the Privacy Act; triggers
for increased compliance
and cyber claim costs?

“

Marine delay coverage and supply chain
challenges

There have been several developments
in the last 12 months that will impact the
cyber market.
On the legislative front, the Privacy
Act 1988 (Cth) review could prompt
significant reforms, including broadening
the meaning of “personal information”,
narrowing or removing the employeerecords and small-business exemptions,
and introducing a direct right of action for
serious breaches of privacy. A discussions
paper will be released later this year.
Regulators have also stepped up
scrutiny on privacy and cyber-security
related issues. The Office of the Australian
Information Commissioner, Australian
Securities and Investments Commission,
and Australian Competition and Consumer
Commission, have all been involved
in first-of-their-kind actions against
corporates and government agencies. The
outcomes of these actions may shape
how compensation for interferences of
individuals’ privacy, the (in)adequacy
of cyber-security controls, and (mis)
representations about privacy practices
are assessed by regulators, and decided
on by the courts, in the mid-to-long term.

Edward Osborne, Partner,
Sparke Helmore Lawyers

Business Interruption Losses
ovid-19 business
“ Cinterruption
cover remains
uncertain. The wait for
final determination of two
test cases continues…

“

In November 2020, the NSW Court of Appeal rejected the insurance industry’s argument that
pandemic exclusions in business interruption policies referring to the repealed Quarantine Act
excluded claims arising out of COVID-19. An application for special leave was lodged with the
High Court of Australia, which is expected to hear arguments in June 2021.
A second test case has also been commenced in the Federal Court of Australia. This will
primarily determine the meaning of policy wordings in relation to the definition of a disease,
proximity of an outbreak to a business, and prevention of access to premises due to a government
mandate. It will be heard in September 2021, with any appeal to be heard in November 2021.

Kiley Hodges, Partner,
Sparke Helmore Lawyers
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Top issues:
COVID 19
Sustainable finance
Cloud outsourcing

Lydian

belgium
Innovation, InsurTech and Cyber resilience
The insurance sector is in full development. Market consolidation
pushes innovation and the occurrence of COVID-19 has accelerated the
development of digital distribution channels.
Therefore, 2021 will be the year of innovation. Existing and new players will
bring new products and distribution channels to the market and will receive
due attention from the regulator.
Insurance undertakings and intermediaries must pay special attention
to the applicable legal framework for these new products, distribution
channels, internal processes and business models, as well as the risks they
entail in terms of continuity and solvency.
Furthermore, the existing challenges regarding the digitalisation of the market and society will continue,
especially in the areas of cyber litigation, directors’ liability and (implicit?) cyber risks.
We particularly look forward to the further development of the broad initiatives taken at all policy levels
(Belgium, EU and international).

insurance
industry at
a glance

113
Registered firms

€29.2
million
Value of Premia
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Sustainable finance

COVID 19

With the European Green Deal on the agenda,
sustainable finance will be a priority in 2021
The EU Sustainable Finance Disclosure
Regulation (“SFDR”) aims to increase
transparency on how financial market
participants
integrate
Environmental,
Social and Governance, (“ESG”) risks and
opportunities into their investment decisions.
The SFDR introduces a classification system
with new disclosure requirements for certain
financial products.
The impact will not be limited to regulatory
compliance (for ex. Updating website
disclosures and product documentation),
but will extend more broadly to the insurer’s
operational activities, such as its investment
policy, underwriting policy, remuneration
policy and the impact on the performance of
the insurance portfolio.

In 2020, COVID-19 mainly impacted the continuity and reporting of the insurance company.
In 2021, when government measures may be discontinued, the true impact of the pandemic
will become clear.
We expect that the regulator’s priorities will focus on the insurance company’s solvency
position, policyholder protection and financial stability.
Furthermore, the insurance industry will be able to map the impact in specific insurance
lines, such as directors’ liability, event and travel cancellation, credit insurance, life insurance,
health insurance etc.

has an impact insurers operationally and
“ COVID-19
economically and the Belgian National Bank will further

“

analyse the scale of the consequences for the economy and
for the insurance sector.
Sandra Lodewijckx,
Partner, Lydian

cloud outsourcing

economy will lead to
the development of new
products, new client
segments, and new business
models and is therefore of
strategic importance for
insurers.

“

Sandra Lodewijckx,
Partner, Lydian

respect to outsourcing, we expect special attention
“ With
from the regulator (e.g. internal control, effective
supervision, outsourcing to third countries, etc.) and do
not exclude another amendment to the NBB’s Overarching
Governance Circular.

“

transition towards
“ Tahemore
sustainable

The National Bank of Belgium (NBB) published 15 recommendations for (re)insurance
companies that outsource to cloud service providers. These recommendations apply as of 1
January 2021.
Outsourcing to cloud service providers has many advantages including flexibility and
scalability, economies of scale, cost effectiveness and operational efficiencies (e.g., to invest
in and implement security measures). However, outsourcing to cloud service providers also
raises challenges such as security, data protection, etc. These challenges are present on a
company level, but also at an industrial level when many companies rely on the same cloud
service provider(s).
When a (re)insurance company uses its own servers, it keeps full control. However, when
outsourcing, the (re)insurance company and the cloud service provider share the control.
Nonetheless, (re)insurance companies remain responsible for complying with all their regulatory
obligations when outsourcing. The NBB’s recommendations oblige (re)insurance companies
that use cloud service providers to pay attention to and mitigate the risks of outsourcing.

Sandra Lodewijckx, Partner, Lydian
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Top issues:
Insurance Product
regulation
2022 elections
Open finance

insurance
industry at
a glance

Registered firms

Santos Bevilaqua Advogados

Brazil
Even with the pandemic, the Brazilian insurance market had a good
performance in 2020, with stable loss ratios and low decrease of
premiums. At the same time, paradigmatic changes in the regulations are
being implemented.
•
•

The product regulation is being simplified and reduced.
Insurers and local reinsurers were divided into categories by their size and lines, with reduced regulatory
burden to smaller insurers.

•

A sandbox with 20 companies is fully operational.

In addition, the open finance is already subject to a public hearing to be completed in the next weeks, with
the new rules to be affective probably in 2021.
Furthermore, we did not see in Brazil many important issues related to claims associated to the pandemic.
Business interruption coverages, for example, are almost always clearly linked to physical damages. In the
life side, all the insurers decided to cover COVID-19 losses, without discussing the wording of the contracts.

313

(authorized insurers,
pension companies, local
reinsurers and registered
foreign rensurers)

R$274

billion
Value of Premia

R$108,5

billion
Value of private
health insurance
and plans
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open finance
The open finance, if implemented in the insurance sector in the way planned by the Brazilian
insurance supervisor, will change the face of the market.
There is already a public hearing about open insurance, and the open insurance process is
linked to the open banking process, that was already initiated by the Central Bank.
Some resistance is expected, mostly by the bigger companies and the companies controlled
by banks, and there is the real risk of delays, but the fact that the open finance project is being
conducted by SUSEP (the insurance supervisor) and the Central Bank almost together suggests
that it will be implemented in 2021, creating more opportunities to innovators.

razil’s open finance initiative looks likely be very effective,
“ Bconsidering
the regulatory focus on increasing the

“

competition.

Insurance Product
regulation

The impacts of the pandemic in the economy fuelled the political polarization between right
and left, more specifically between supporters of the President Bolsonaro and Workers Party
supporters. It has been a pattern in Latin America in the last year.
This polarization is causing a lot of political and economic instability and a lack of efficiency
in the management of the pandemic.
In this context, we tend to not see, until the end of 2022, the implementation and even the
discussion about important reforms needed by the country, mostly tax reform, administrative
reform and political reform.
There is an expectation of other alternative political solutions to be built before the
presidential election in 2022, but at this moment nothing is clear.

economy has been performing relatively well in
“ Otheurpandemic,
but we need to overcome the political

“

polarization to go ahead.

ompetition for the best
“ Cproducts
is a new trend
in the Brazilian insurance
market. It is a great
moment to innovate.

“

2022 elections

The
Brazilian
insurance
regulation
traditionally standardized products and
contracts had mandatory clauses and
rules. It has created an environment where
discussions about products were an
institutional issue, more than an individual
business decision. It has been causing a
lack of innovation.
This is a result of, mostly, the reinsurance
monopoly from 1939-2008 and of the
historically
bureaucratic
supervision
executed by SUSEP.
It is changing very rapidly now, in a
process that is led by the elimination of
rules by SUSEP and by the consistent
availability of reinsurance. The process is
also fuelled by digitalization, changes in
the economic environment and consumers
needs and a fully operational sandbox.
As a result increased competition among
insurers for the best products will be a trend
in coming years.
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Top issues:
New rules about
shareholders of foreign
insurance companies set
to align and implement
pre-established provisions
Pilot program on the
exclusive business of
commercial pension
insurance has been rolled
out in China
Another year of meteoric
growth of China’s
agricultural insurance sector

BUREN

china
According to the China Banking and Insurance Regulatory Commission,
the regulatory body for Chinese insurance companies, insurance premium
income reached 1.8 trillion RMB ($278.2 billion) in Q1 2021, an increase of
7.8 percent year-on-year. The total amount of insurance indemnity stood
at 1.4 trillion RMB, with an increase of 7.9 percent from a year earlier.
The insurance market in China has gradually shifted from extensive large-scale expansion to meticulous
quality improvement. Meanwhile, insurance science and technology continues to permeate into product
design, sales, underwriting, claim handling and other processes. Insurance has also played a pivotal
role to help tackle several issues currently faced by the country, such as aging population and economic
development in rural areas. In a rapidly developing market like China, new opportunities often emerge from
the changing of laws and regulations.

insurance
industry at
a glance

235
Registered firms
Value of Premia

RMB4.3

TRillion
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New rules about shareholders of foreign
insurance companies set to align and
implement pre-established provisions

the New Rules have sought to do, in fact, is to align the
“ Woldhatand
new rules by unifying, integrating and implementing

“

several provisions set out by previous regulations..
Jan Holthuis, Partner of Buren

Pilot program on the exclusive business of
commercial pension insurance has been rolled
out in China
From June 2021, six large life insurance companies (including PICC Life Insurance, China Life
Insurance Co., Ltd, Taiping Life Insurance Co., Ltd, China Pacific Life Insurance Co., Ltd, Taikang
Life Insurance Co., Ltd and New China Life Insurance Co., Ltd) will launch a pilot program on
the exclusive business of commercial pension insurance in Zhejiang and Chongqing provinces
for one year. The pilot program on commercial pension insurance has been rolled out as part of
the multi-faceted approach to overcome the challenges of aging population - one of the thorny
issues in China.
The pilot program was initiated by CBIRC to boost the development of commercial pension
insurance and pave the way to the establishment of the multi-faceted and multi-pillared pension
insurance scheme in China. The pilot program requires aforesaid insurance companies to
achieve “convenient policy purchasing, flexible premium payment and stable returns, with
the future pension payment lasting for no less than 10 years and available to customers after
their reaching the age of 60”, as stated in CBIRC’s recent announcement released on 8th May.
Detailed implementing plans are also published, together with the announcement.

he successful implementation of the pilot program will
“ Tlay
the foundation for further adaptation and innovation
of commercial pension insurance on a nation-wide scale,
where more insurance companies are expected to be
involved.

“

Li Jiao, Partner of Buren

Another year of
meteoric growth of
China’s agricultural
insurance sector
According to CBIRC, the premium income
from agricultural insurance in China has
reached RMB 81.493 billion in 2020. The
premium level of agricultural insurance
in China has surpassed that of the United
States, pushing China towards becoming
the world’s largest agricultural insurance
market. In Q1 of 2021, the premium income
was 23.857 billion, and increased yearon-year by 27%. Agricultural insurance is
instrumental in developing the country’s
modern agriculture industry, re-energizing
rural economies, and safeguarding food
security. Generally, the coverage that is
currently provided by agricultural insurance
in China include losses in yield or quality
of more than 270 kinds of crops due to
natural disasters, plant diseases and pests,
and other risks. Premium is usually directly
subsidized by central or local governments.

ith the promotion
“ Wand
guidance from
central government
in agriculture-related
sector, we expect a
continuously robust
growth in the next
few years on China’s
agriculture insurance.

“

On 10 March 2021, CBIRC announced that the Implementation Rules of the Administrative
Regulations of the People’s Republic of China on Foreign-invested Insurance Companies has been
revised (the New Rules). The highlights of the New Rules include, among others, cancelling the
shareholding requirements in joint venture life insurance companies, requiring that the sole and
main foreign shareholder of a foreign-invested insurance company shall be a foreign insurance
company or foreign insurance group company, clarifying the conditions that such foreign
insurance group companies shall meet as shareholders.
It is worth mentioning that the cancellation of the shareholding requirement alone is not
new to the Chinese insurance market, since starting from 1 January 2020, foreign ownership
restrictions on life insurance joint ventures companies has been fully relaxed, owing to another
regulation – Notice on Clarification of the Timeframe for the Cancellation of Foreign Ownership
Restrictions on JV Life Insurers.

Jing Wang, Senior Advisor
of Buren
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Top issues:
FCA review of general
insurance pricing practices
Whiplash reforms
Escape of water risks

blm

england
and wales
Business interruption insurance issues relating to Covid-19 remain a very
live issue in the market, although the high profile test case pursued by the
regulator was resolved by the UK Supreme Court in January 2021, largely
in favour of policyholders. Staying with Covid-19, there are concerns about
the risks of liability claims emerging against hospitals, care homes and
employers generally, both in respect of contracting of disease in those
settings and in respect of risks related to a return to more normal working
practices as restrictions ease.
In the motor market, three issues should develop significantly during 2021: whiplash reform, the FCA’s
regulatory pricing review and the authorisation of Automated Lane Keeping Systems on UK roads.
There are ongoing concerns about escape of water claims and risks in the property market.
At structural level, the post-Brexit nature of financial services regulation in the UK and how this sits with the
rules applying in the EU27 remains an important topic.

UK insurance
industry at
a glance

402
Registered firms

$418,666,8

million
Value of Premia
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The whiplash reforms being introduced on 31 May 2021 are another long-term project, dating back
to initial government consultations in 2015 and an election commitment in 2017. The overall goal is
to drive out fraudulent or speculative claims for whiplash injuries by reducing the incentives to claim:
damages for bodily injuries will be assessed using a statutory tariff (which is lower than amounts
indicated by the case law) and the recovery of legal costs will be heavily restricted because none will
be allowed if the injury award is for less than £5,000 (and the claim overall is less than £10,000). In
addition, standardised medical reports will become mandatory in whiplash cases.
Estimates from the Ministry of Justice indicate that around £1billion of claims spend could
be eradicated because of the reforms and the enabling legislation includes provisions by which
insurers must report on savings and costs so that the FCA and the Treasury (Ministry of Finance)
are equipped to provide a report to Parliament on the effects of the reforms.
The government and the industry has built (and extensively tested) a new online platform - www.
officialinjuryclaim.org.uk - for the notification and resolution of cases subject to the reforms. As
many as 400,000 claims (or more) could be processed on this platform each year. It is expected
that claimants will make their own claims themselves using the new process. If they use lawyers or
claims companies to do that for them then no legal costs will be recovered.
The financial reporting mechanism and the expectation of savings on premium will shine a light
on insurers’ performance in dealing with claims in the new and reformed whiplash system.

hese are the most significant reforms to motor claims in
“ Tnearly
a decade. They apply only to accidents after the end of
May, suggesting it will probably be towards the final quarter
of the year that we begin to see the real practical effects and
disruption to the claims and legal sectors. There’s going to
be close scrutiny of insurers’ behaviour - we’ve been working
hard with many to get ready for the changes.

“

Kerris Dale, Partner and head of motor, BLM

Escape of water risks
Escape of water - due to weather-related flooding or due to leaks from a property’s pipes or
appliances - remains a concern for domestic and commercial insurers. High profile initiatives
in the recent past include a focus on planning law, to reduce development or exposure on flood
plains, and the creation of Flood Re, a state-backed reinsurer providing protection for insurers
offering flood cover to domestic properties in high risk areas.
While these initiatives continue to develop, attention has also turned to the claims side, with
insurers, brokers and professional advisory bodies looking at working together to promulgate
clear and effective standards for flood-resilient repairs and the installation of risk management
tools such as smart detectors or cut-off switches that respond automatically to water spread
and trigger mitigating action. This sort of activity speaks very clearly to the ‘build back better’
headline government is seeking to promote as part of post-Covid-19 economic regeneration.

e’re seeing real collaboration in the insurance market on
“ Wproperty
flood resilience, with a lot of interest following
publication of a Code of Practice in early 2020. Working
together to bring that momentum across to the claims side
is a critical goal for 2021.

“

John O’Shea, Partner and Head of Property Damage, BLM

FCA review of general
insurance pricing
practices
Despite the pandemic, in September 2020
the FCA published its final report into general
insurance pricing practices in the personal
lines (ie retail) insurance market. This long
term project goes back to a so-called ‘super
complaint’ made by a leading consumer
organisation in 2018. The FCA investigated
the home and motor markets in particular,
finding that complex and unclear pricing
practices meant that as many as 6 million
consumers were seeing raised prices year on
year and risked losing out if they stayed loyal
to their provider. A wide range of remedies is
being proposed, including: better controls on
product design and governance, measures
of value for consumers, restrictions on
auto-renewals, reporting requirements and,
most eye-catchingly, the introduction of the
‘Equivalent New Business Price’ or ENBP.
The FCA recommends that the ENBP for the
relevant distribution channel must be offered
to any renewing customer. The regulator’s
aim is that the ENBP will be an imposed ban
on ‘price walking’ (renewing customers seeing
increase upon increase to fund new business
acquisition at low introductory prices).
Consultation on the detail of this suite of
remedies closed in January 2021 and their
introduction will be phased over the year:
systems controls and product governance
remedies will take effect from September and
the renewal, reporting and pricing remedies
(including the ENBP) will take effect at the end
of year.
In earlier studies the FCA has estimated that
the aggregate customer benefit from these
reforms could, over ten years, run into several
billions of pounds.

he GI pricing review is
“ Tall
about value, fairness
and transparency for
customers. Covid may have
delayed the introduction
of the remedies but it
won’t dilute the impact:
this is a major shake-up for
retail insurance business.

“

Whiplash reforms

Alistair Kinley, director of
policy development &
government affairs, BLM
13
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Top issues:
Liability of authorities
Climate change
Increase in private
healthcare insurance

Socrates Attorneys Ltd

finland
The political environment has understandably concentrated on the fight
against Covid. Seemingly the public debate will be more and more about
the price tag and future financial challenges created by the pandemic,
questions that have recently caused some political turbulence. New
legislative initiatives are nevertheless still being brought forward, some of
which have relevance for the insurance sector.
The Finnish insurance market has done generally well during the past year, despite the unique times.
The pandemic has led to various disputes in relation to the epidemic and business interruption coverage.
On the other hand, decreased overall activity in the society has also lowered the amount of coverable
incidents in many sectors and it is generally reported that insurers have done well in their investment
activities during 2020.
Apart from the first few months of the pandemic in 2020, the courts in Finland have generally functioned
without notable delays. New technology has been exploited where possible, and this has helped
minimize delays.

insurance
industry at
a glance

49

Registered firms

€26,1
billion
Value of Premia
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Increase in private
healthcare insurance

Insurance has a notable role in efforts against climate change and the topic has gained
increasing interest in the Finnish insurance markets. A task force working under the association
of local insurers has recently completed a study on the role and requirements of non-life
insurances in relation to climate change. The report discusses variety of topics, such as
pricing of catastrophe risks, climate footprint of insurance business and future insurability of
environmental risks.
In addition local insurers have begun to pay increasing attention to climate change in their
product development. This has particularly applied to risk management services where the
insurers have taken a role in, for example, assessing and explaining the liability and first party
risks that new technology relating to renewable energy, such as solar panels and wind power
plants, may cause.

limate change creates risks – but it also DEVELOPS THE
“ CINSURANCE
INDUSTRY and will presumably require new legal

“

considerations as well.

Robert BÜtzow, Socrates Attorneys Ltd

he local Insurance
“ TContracts
Act has proved
to be somewhat tricky
with modern group
policies, which means a
careful planning of the
legal structure is a key to
a well working product.

“

Climate change

Although Finland has traditionally had a
good and accessible public healthcare
system, the popularity of private healthcare
insurance has been growing for the past 10
years at least, according to a recent report by
Finance Finland.
This trend has not been missed by
international insurers. In our experience
as local lawyers, foreign insurers also
increasingly offer varying type of healthcare
products to the markets. A notable part of
this is done via private SME’s with products
that are combined with other benefits for
employees or entrepreneurs. Distribution of
private healthcare insurances is to a large
extent covered by EU-based legislation,
including among others the IDD, as
implemented into the local law recently but
the products themselves are subject to more
local legal solutions.

Justus KÖnkkÖlÄ, Partner,
Socrates Attorneys Ltd

Liability of authorities
In the current Tort Liability Act, enacted in 1974, the liability of state and other public bodies for exercise of public authority is in many ways restricted.
In a survey conducted by the Ministry of Justice in 2010 it was generally concluded that those rules needed to be re-examined, as they do not
fully represent the needs and values of today’s society. However, the project for the actual law amendment process has taken some time. Now,
finally the project has moved forward and the ministry is about to nominate a task force to give details of preferred solutions.
The expected outcome is that regulation will become more coherent and also somewhat stricter for public authorities in the future. Mistakes in the
area of public authorities might be a more concrete liability risk than they are now. This is a notable issue for insurers covering liability risks of public
entities, although the floodgates of public liability are unlikely to be opened too wide by the new regulations; but the outcome is as yet uncertain.

also cover liability risks of public entities and these risks seem likely to change
“ Iinnsurers
the future.

“

Justus KÖnkkÖlÄ, Partner, LLD, Socrates Attorneys LTD
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Top issues:
COVID-19 Repercussions
Climate Change
Cyber Risks

Byrd & Associates

FRANCE
The elephant in the room in 2021 for insurers in France is without doubt
the repercussions of the Covid-19 pandemic. In France, there have been a
multitude of court cases brought in 2020 against insurers before the lower
courts by various establishments open to the public which experienced
significant interruption of their businesses owing to the restrictions put
into place by the government. Many, if not most, of these decisions have
or will be appealed. It is therefore expected that there will be a flood of
appellate court decisions throughout 2021.
In addition to direct claims, there are a number of reinsurance issues which may arise in connection with
BI claims against the cedants, in particular issues of aggregation of claims, definition of events, application of
hour clauses, etc. (which we will not treat here). There is clearly a potential for reinsurance arbitrations in 2021.
Another sleeping giant is the repercussions of climate change. France experienced a number of events linked
to climate change in 2020 which will most likely continue into 2021, i.e. major flooding, natural catastrophes,
drought, freezing crops, etc. France has introduced some major legislation in 2021 in an attempt to address
this issue.
A third issue which is expected to raise its head even more in 2021 is the threat of cyber attacks and how
insurers will deal with this threat.
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CLIMATE CHANGE/ENVIRONMENT

COVID-19 REPERCUSSIONS

The French government is poised to introduce legislation in 2021 to combat climate change.
President Macron formed a Citizens’ Council on Climate (CCC) at the end of 2019 to propose
climate change laws aimed at transitioning to a greener economy and enshrining the fight for
climate change in the French Constitution.
Two of the key recommendations of the CCC have been included in two bills presented in
2021, the “Climate and Resilience” bill and a separate constitutional bill.
Constitutional bill:
The constitutional bill proposes to incorporate into the French Constitution of 1958 the principle
according to which France “guarantees the preservation of the environment and of biological
diversity and fights against climate change”.
On 10 May 2021, the Senate adopted the constitutional bill. However, there was some debate
over the term “guarantees”. The Senate having amended the bill, the parliamentary debate should
therefore continue in 2021 until the text is voted in identical terms by both chambers, failing which
there can be no referendum.
Climate bill:
The “Climate and Resilience” bill implements part of the 146 proposals of the CCC to reduce
greenhouse gas emissions by 40% by 2030.
On 4 May 2021, the National Assembly adopted the bill.
The bill includes a battery of measures, including, in particular: the criminal law around the
environment will be strengthened by an offence of endangering the environment punishable by
three years imprisonment and a €300,000 fine and a general offence of water and air pollution
punishable, in the most serious cases qualified as “ecocide”, by ten years imprisonment and a
€4.5 million fine; and the law makes it compulsory to set up “low-emission zones” - limiting the
circulation of the most polluting vehicles - in urban areas with more than 150,000 inhabitants
bythe end of 2024.
The Senate is now scheduled to examine the bill in public session starting 14 June 2021.

Numerous legal actions have been brought
in France against insurers resulting from the
Covid-19 pandemic. The majority of these
claims involve business interruption claims
stemming from an administrative order of
14 March 2020 which, inter alia, restricted
public access to many establishments open
to the public. Most of the published decisions
given media attention to date primarily
concern the validity of a specific exclusion
clause contained in AXA’s standard multirisk policy.
To date, approximately a third of the lower
court decisions have ruled in favour of AXA,
finding the exclusion to be clear and limited
whereas the other two thirds have found the
exclusion to be invalid.
There are a number of other published
court decisions on business interruption
claims involving other insurers which have
likewise been inconsistent.
Many of these lower court decisions
have been or are likely to be appealed so
it is expected that there will be a flood of
appellate court decisions in 2021.
As a possible harbinger of future appellate
court decisions, the Appellate Court of Aixen-Provence rendered a decision on 25
February 2021 ruling against AXA in a BI
claim. However, it must be kept in mind this
is a ruling regarding a specific exclusion
in the AXA multi-risk policy. It does not
establish any general jurisprudence against
other insurers for BI claims where other
wording is in dispute.

“

the fight for climate change in the French Constitution.
Robert Byrd, founding partner Byrd & Associates

CYBER RISKS
In 2020, the number of large-scale cyber attacks in France, especially by ransomware, have
multiplied. According to a study conducted in October 2020 in France by the security specialist
Proofpoint, 9 out of 10 French companies said they had been victims of at least one major cyber
attack in the last 12 months, with two thirds even reporting multiple incidents. The number of
cases handled by Anssi, the French national agency for information systems security, reportedly
increased fourfold in 2020 compared to 2019 for ransomware alone. These threats will certainly
be on the rise in 2021.
Many French insurance companies are now offering coverage for cyber risks for civil liability,
business interruption, and provide for emergency hotline services, specialized adjustors, IT
experts and legal counsel. Cover for the reimbursement of ransom is not yet current practice in
France although some companies are offering this cover as an option.
One way France is responding to these threats is the opening of a cyber campus in the fall of
2021. This so-called “cybersecurity totem pole” will bring together, at the Tour Eria in La Défense,
the main national and international players in the field: major groups, small and medium size
companies, government departments, training organizations, researchers and associations.

were a multitude
“ Tofhere
business interruption
claims brought
against insurers
before French lower
courts in 2020 arising
out of governmentordered closures of
establishments open
to the public which the
appellate courts will be
ruling on in 2021.

“

rance is in the process of introducing legislation in 2021
“ Faimed
at transitioning to a greener economy and enshrining

Robert Byrd, founding
partner Byrd & Associates
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Top issues:
D&O insurance
Business shutdown
insurance
Cyber insurance

ARNECKE SIBETH DABELSTEIN

germany
The German insurance market in 2021 was and continues to be dominated
by the Covid-19 pandemic. This can be seen, among other things, in the
topics shaping the public discussion, which include the following issues in
particular: Covid-19 coverage in business shutdown insurance, insolvency
law and D&O insurance, as well as remote working and cyber insurance.
Notwithstanding these trends shaped by the pandemic, however, it should be noted that the economic
development of the insurance industry is very positive. Unlike other sectors of the economy, the German
insurance industry is suffering less from the effects of the pandemic and has developed relatively stability
both in 2020 and in the course of 2021 so far. However, it can be assumed that parallel to the pandemic
subsiding, the structural issues of the insurance industry, such as digitalization and customer focus, will
also come to the fore.
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Cyber insurance

D&O insurance

The German cyber insurance market
continues to be a growing market segment.
Two developments in particular could be
observed in the past months.
On the one hand, there has been a
considerable increase in claims, both
in terms of the number of claims and in
terms of the amount of the claims. One
reason for this development is seen in the
increased vulnerability of IT systems due to
the pandemic-related expansion of remote
working. In addition, many companies are
still clueless about their own IT security and
the technical development of attackers is
constantly advancing.
The second trend observed is the
hardening of the market. On the one hand,
this development is naturally a consequence
of the claims development just described.
At the same time, however, it also shows
a certain maturity of the market, which
apparently - with a certain delay - orients
itself to the development of the D&O market
and at the same time wants to avoid the
undesirable developments of the D&O
market in the last decade (e.g. constant
expansion of coverage with a simultaneous
decrease in premium). It remains to be seen
whether this development will “only” lead
to a limitation of capacities or an increase
in premiums in 2021, or whether it will also
lead to harsh cuts in coverage (e.g. coverage
in connection with cyber extortion).

The D&O market has hardened and probably will not soften up for the next year. The renewals
have meant a lot of work for all involved parties. In addition, long-discussed issues are still not
solved. Insolvency of a company and the liability involved is still one of the major topics for
D&O insurers, as the cover under the D&O insurance for claims of an insolvent company against
their managers due to losses incurred as a result of payments after maturity of insolvency has
been a long-discussed topic in Germany. A verdict of the Higher Regional Court of Düsseldorf
has supported insurers view that the relevant provision in the Limited Liablity Company Act
(§ 64 GmbHG), providing a claim of the company against its managers, does not constitute
a claim for damages, since the protective purpose of the provision is the preservation of the
insolvency assets and the claim does not presuppose any financial loss of the company. As
a consequence, some insurers have explicitly included the liability according to § 64 GmbHG,
when the market was still weak.
In the meantime, the Supreme Court has overturned the decision of the Higher Regional Court
of Düsseldorf. In addition, the legislator has fundamentally revised the liability regime - also as
a consequence of Covid-19. At the same time, however, various insurers are endeavouring to
exclude insolvency risks from insurance coverage as much as possible, also due to the hard
market. The question of whether and when claims in connection with insolvencies are covered
in D&O insurance is therefore likely to continue to occupy the market intensively.

sign of the market’s
maturity. Market
participants should
seize the opportunity to
enable healthy further
development. To this end,
coverage components
may also have to be put
to the test.

“

Dr. Quirin Vergho,
partner at Arnecke Sibeth
Dabelstein and head of the
Insurance Practice Group

“

hardening cyber
“ The
insurance market is a

essential for policyholders and especially the assureds
“ Ittoisreview
their insurance conditions in respect of the new
Incolvency Act and cover under their D&O policies. Intended
coverage should be clarified before an event occurs.
Dr. Carolin Schilling-Schulz, LL.M., partner at Arnecke Sibeth
Dabelstein

Business shutdown insurance
The insurance line that continues to attract the most public attention in relation to Covid-19 is
the business shutdown insurance. This hitherto little-known insurance line has been being fieldtested nationwide for more than a year now. As expected there now exist numerous decisions
of Regional and Higher Regional Courts throughout Germany. Up to now, a clear majority of the
courts dismissed the claims. However, the cases highly depend on the different wordings and
there is a wide range of clauses.
There are numerous contentious issues with respect to the coverage of a business shut down
due to Covid-19. For example, it is disputed whether there was a business shutdown at all, as
many effected businesses were not completely closed. The main issue though is the reference in
the terms and conditions to the Infection Protection Act (Infektionsschutzgesetz). There is a wide
range of wordings and the meaning of almost every word is debated. Moreover, the terms and
conditions usually include a catalogue of contagious diseases, but it is highly disputed, whether
this catalogue is conclusive or not. Due to this combination, courts also have to decide whether
the respective clauses are transparent or not. In the light of the second or even third COVID-19
wave and interim reopening, furthermore, it is unclear whether the insurance benefit is payed
multiple times or only once.
All these and some further questions are currently being discussed intensively, both in courts
and in the press. This is likely to continue as long as the Supreme Court does not finally decide the
essential questions. However, the first decisions in this regard are not expected before autumn
of this year.
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Khaitan Legal Associates

INDIA
The recent decision by the Indian government to increase foreign
investment in the insurance sector is appreciated and set to create
tremendous potential for growth in the insurance market. This increase is
following an increase of foreign investment into insurance intermediaries
to 100% in 2019.
Further, the Indian government and the sector regulator IRDAI is undertaking several initiatives for the
development of the insurance sector. The International Financial Services Centre (GIFT City) has recently
seen the super-regulator IFSC Authority to provide a single window clearance for issues in GIFT City.
The claims market in India is also developing with newer insurance solutions being implemented for large
and complex risks for e.g., M&A insurance and other liability insurance.
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RegulatION
The Indian government recently opened the Indian insurance market to higher foreign direct
investment (FDI) by permitting 74% FDI in insurance companies from the earlier 49%. The
requirement for an Indian insurance company to be Indian owned and controlled has been
removed, thereby paving way for access of foreign capital, technology and innovation in the
insurance sector for further growth. This move will facilitate the entry of global foreign insurers in
the Indian market, bringing with them novelty and innovation and also offering better insurance
products with wider coverage to consumers.

an increase in permissible foreign investment there is
“ With
tremendous potential to inject a fresh lease of life to the

“

Indian insurance market.

Sakate Khaitan, Senior Partner, Khaitan Legal Associates

Digitisation

COVId-19
The COVID-19 pandemic has caused major social and economic disruptions which in their own
ways have an impact on the insurance sector. To tackle this, the IRDAI issued several instructions
/ advisories to life insurers, general and health insurers pertaining to the pandemic, issued
guidelines on handling claims reported under COVID-19, relaxed timelines, etc. IRDAI instructed
insurers to design products covering treatment of COVID-19 and offer standardized health
insurance policies. It also committed to fast-track approval of the applications for such products.
It extended the sandbox initiative to allow new sandbox proposals for experiment. To extend
support to consumers during the pandemic, the insurance companies have offered specific
COVID-19 related health products to cover treatment costs relating to COVID-19. Further, insurers
have been directed to expedite health insurance claims for treatment of COVID-19 and authorise
cashless treatment of such patients.

As the industry was presented by the
unprecedented challenge posed by COVID-19,
digitisation became the need of the hour. The
sector regulator stepped up to the challenge
and initiated a series of requirements for
enabling digitisation in the insurance value
chain. This has paved way for partnership
with digital platforms and Insurtechs to
enable personalised management.
Insurance companies are now open
to exploring options beyond traditional
models for their requirements, and banks
are partnering with fintech companies to
provide faster and cost-efficient services.
We expect significant change to follow on
this liberalisation.

immediate adaptation
“ Ttohedigitised
solutions

challenge and aligned itself with the larger objective of
the Government and IRDAI in alleviating the impact of the
pandemic and its fallout on the policyholders.

“

Sakate Khaitan, Senior Partner, Khaitan Legal Associates

“

overnment and IRDAI did some quick thinking and
“ Gresponded
to COVID 19. The insurance industry rose to the

in the Indian insurance
market is commendable.
In sync with the global
trends, with the rise
in digitisation and
disruption, India also
faces the threat of
cyber risks. The market
and specifically the
insurance industry will
need to respond to the
emerging cyber risks.
Sakate Khaitan, Senior
Partner, Khaitan Legal
Associates
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The Personal Injuries
Guidelines 2021
Remote personal injury
hearings
Business interruption and
policy wordings

BLM

ireland
As is the case worldwide, the insurance market in the Republic of Ireland
has been impacted in the last 14 months by the global pandemic.
Lockdowns and government restrictions have impacted greatly on the
economy and have led to large delays in the justice system which in the
Republic of Ireland is still largely based on “viva voce” evidence requiring
the physical attendance of witnesses at hearings; remote hearings have
been introduced to deal with the backlog.
With the closure of business, numerous claims under business interruption sections of policies have been
made with the policy`s wording often determined in the policyholder’s favour. Decades of proposed reform
of damages for personal injury awards (often being much higher than in the UK) have been hampered by a
reluctant judiciary. However, Judicial Council guidelines lowering the valuation of a large number of injuries
was signed into law in April of this year.
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The Personal Injuries Guidelines 2021
The new Judicial Guidelines on Personal Injury Awards came into effect on Saturday 24 April
2021. The Judicial Council, which comprises the State’s more than 160 judges, voted in favour
of the Guidelines in March, with 86 of the judges who took part in the confidential poll voting in
favour, and 64 voting against. The new Guidelines replace the Book of Quantum and will lead to
significantly reduced payouts in most cases.
The fundamental difference between the Personal Injuries Guidelines and the Book of
Quantum is that the application of the Guidelines is mandatory. The Guidelines are much more
prescriptive and have introduced a lot more categories of injury which were not previously dealt
with in the Book of Quantum. There is a substantial reduction in damages for minor and soft
tissue injuries. However General Damages in respect of the most serious and catastrophic
injuries have been increased from €500,000 to €550,000. Psychiatric injuries, scarring and pain
disorders are now included in the Guidelines.
The Guidelines provide that where there are multiple injuries, the trial judge should identify
the injury and bracket of damages that best resembles the most significant of the claimant’s
injuries. Once they have valued that injury, the trial judge should uplift the value to ensure that
the claimant is properly compensated for the additional pain and suffering caused by the lesser
injuries. Where a pre-existing condition has been aggravated by an injury, the trial judge should
have regard only to the extent and duration to which the condition had been made worse.
The new guidelines should have an immediate impact and a downward effect on damages
and should see awards and settlements becoming more proportionate to the injury suffered.
A dual system will be in operation for some time with Book of Quantum cases and Guidelines
cases running in parallel. However it seems inevitable that the cases commenced prior to 24
April 2021 will experience the diluting effect of the new guidelines. The implementation of the
Guidelines should also lead to a greater number of claims being assessed by the Personal
Injuries Assessment Board which should reduce legal costs.

Business interruption
and policy wordings
In a landmark decision handed down in
February 2021, the High Court ruled that
the terms of an insurance policy - as held
by four publicans - covered losses that the
pubs sustained from being closed as a
result of the pandemic. The decision in this
test case centred on interpretation on the
wording of the business interruption section
of the policy, which stated that to take effect
an outbreak must have occurred on the
premises or within a 25 mile radius. It was
further argued that the policyholder had not
specifically sought cover for the event of a
widespread pandemic. The Court rejected
this and ruled that the policy covered an
outbreak where the proximate cause for
the government action was located outside
such a radius.

e would expect to see an increase in the volume of multiple
“ Winjury
claims along with an increase in psychological

care in the drafting
“ Gofreat
insurance policy

sequelae pleaded by Plaintiffs. We anticipate a greater focus
on Special Damages in order to keep claims in either the
Circuit or High Court jurisdiction.

clauses would appear
paramount in light of the
FDB Insurance judgment.

Sinead Connolly, Partner, BLM

Olivia Treston, Partner, BLM

“

“

Remote personal injury hearings
On 7 April 2021 the High Court introduced Practice Direction HC 104 which will now pave the way for the widespread holding of personal injury
hearings on a remote platform. Prior to this only a limited numbers of matters were permitted to proceed through remote hearing and only if all
parties consented, this led to widespread delay in court lists. With this Direction the High Court can now direct that personal injuries actions in
Dublin can proceed remotely if the court considers that the interests of justice can fairly be met. Indeed, the new default position is that a personal
injuries action should proceed by remote hearing unless a good reason is accepted by the court as to why the action should not proceed.

Hearings will not only address delays but may also usher both a more cost and time
“ Reemote
fficient litigation system.

“

Olivia Treston, Partner, BLM
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BTG Legal

ITALY
In 2019, the total value of gross direct written premiums in Italy amounted
to 135 billion euros. At the end of 2019, nearly 1,300 companies were
operating in the Italian insurance market, one hundred of which were
domestic companies.
Delayed premiums payments and slower economic activity will reduce inflows for insurers in the short
term, particularly those with a mainly corporate customer base, however analysts do not anticipate liquidity
pressures for insurers. The market expects coronavirus-related claims, in both life and non-life segments,
to remain manageable but insurers face the risk that governments will exert pressure to make ex gratia
payments to their clients or to make some other form of financial contribution to the resolution of the crisis.
Analysts revised the outlook on the Italian life insurance sector to negative from stable.
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Insurer’s capitalisation
High sensitivity to credit spreads on Italian government debt, and very low interest rates, look
set to have a negative impact on insurers’ capitalisation in 2020 and 2021. Of course, the
present pandemic situation is not helping to correct this trend. In response to the outbreak
of coronavirus (COVID-19), the Italian Government has reduced the requirements for applying
a country-specific volatility adjustment to strengthen Italian insurers’ regulatory Solvency
II ratios. A Solvency II amendment passed in December 2019 included a reduction in the
threshold requirement for applying the country-specific volatility adjustment, increasing the
likelihood that it could be applied during times of financial market volatility. The Italian
government has now adopted this directive into law with immediate effect, meaning Solvency
II ratios have been subject to lower threshold requirements from the first quarter of 2020. This
helped stabilize Solvency II ratios but not offset the combined negative market movements.

igh sensitivity to credit spreads on Italian government
“ Hdebt,
and very low interest rates, are set to have a negative

“

impact on insurers’ capitalisation in 2021 and beyond.
Alberto Batini, Founding Member, BTG Legal

Technological Innovations and Insurance Growth
Economic growth, rising government spending, technological innovations and increased consumer awareness about insurance products are key
market drivers in Italy. The government’s policy of insuring the uninsured has progressively pushed up the insurance penetration in Italy and the
proliferation of insurance schemes.
The increasing number of digital distribution channels is favouring insurers, allowing buyers to easily obtain insurance policies. Insurtech,
messaging platforms, and online sales channels are contributing to the insurance landscape in the country.
Through different distribution channels, insurance companies in Italy are providing a wide variety of products with varying levels of complexity that
are designed for different groups of businesses, individuals and other organizations.
This will provide ways to meet the emerging demands of every end-use customer and propel net sales.

nsurtech, messaging platforms, and online sales channels are contributing to a burgeoning
“ Iinsurance
landscape in the country.

“

Giorgio Grasso, Senior Partner, BTG Legal

Italian insurers will continue to diversify their investments, although their exposure to Italian
sovereign debt is likely to remain high relative to their capital. The exposure to domestic
government bonds is expected to decline, though insurers may make small short-term
adjustments on investment allocations to take advantage of higher yields.
The non-life sector outlook is stable and further growth in non-motor business is expected
while underwriting profitability in motor lines should remain relatively weak.
Better claims handling and stable claims frequency will offset pricing pressure. However,
strong competition in the non-motor market is likely to exert pressure on prices and profitability. It
is reasonable to expect non-life underwriting profitability, measured by combined ratios, to remain
resilient in 2020 and, partially, through 2021.

talian insurers will
“ Icontinue
to diversify their
investments, although
their exposure to the
Italian sovereign debt
is likely to remain high
relative to their capital.

“

Insurers Investment Diversification

Silvia Traverso, Senior
Partner, BTG Legal
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MOLITOR Avocats À la Cour

Environmental, social and
corporate governance in
the Luxembourgish
insurance sector

Luxembourg

Postponement of the FATF’s
visit to Luxembourg
Draft bills under discussion

In 2020, the COVID-19 pandemic negatively affected the insurance sector.
However, companies have shown significant resilience, even if the overall
collection of direct insurance premiums, at 34 billion, was down by 16%
compared to 2019.
Another consequence of the pandemic was the cancellation of the visit of the FATF, which was scheduled to
take place in October and November 2020, now postponed to October 2021. FATF will, among other things,
check the application of the measures put in place since its last report.
Meanwhile, the advancement of key legislation has been slow, particularly bill n°7511 which is supposed to
put an end to legal uncertainty that persists with regard to the processing of health data, and has not been
adopted yet.
Finally, in the context of the entry into application of the 2019/2088 European regulation on sustainability‐
related disclosures in the financial services sector regarding environmental, social and corporate governance
criteria (“ESG criteria”), the Luxembourg market is adapting fast and providing more and more sustainable
products, showing its flexibility.
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Environmental, social and corporate governance in the Luxembourgish
insurance sector
Luxembourg insurance and reinsurance companies have been particularly attentive to the entry into force on 10 March 2021 of the main provisions
of the EU 2019/2088 regulation on sustainability‐related disclosures in the financial services sector (“SFDR regulation”), which aims to improve
transparency regarding ESG criteria when financial entities - including insurance companies - advertise their products.
In this context, important players in the insurance sector in Luxembourg did not take long to jump on the bandwagon, as they are now starting
to offer more ESG-oriented products. For instance, it is now possible in the Grand Duchy to subscribe to life insurance which is advertised as
being 100% sustainable. It is expected that more and more companies will follow suit in the near future considering the growing importance of
preoccupations related to environmental and social issues.

ecent months have confirmed the ever-growing importance of ESG criteria, with the entry
“ Rinto
force of the EU SFDR regulation, and new innovative ESG-friendly products offered by

“

Luxembourgish insurers.

Michel Molitor, Managing Partner, MOLITOR Avocats À la Cour

Draft bills under
discussion

2020 was supposed to see the much anticipated visit of the FATF to Luxembourg; however, the
visit was cancelled in the face of the pandemic and rescheduled in October 2021.
The aim is to avoid a negative assessment that would be detrimental to the sector. Luxembourg
has made important progress since the last report in 2014, especially regarding the adoption or
updating of legislation to the standards of the FATF, not to forget the key supervisory role played
by Luxembourg’s insurance regulator, the CAA (Commissariat aux Assurances). Also, the ACA
(Association des Compagnies d’Assurances et de Réassurances, i.e. the Luxembourg insurance
and reinsurance association) has issued a series of recommendations for its members to set
up appropriate supervisory procedures, particularly for companies that do not fall within the
scope of AML legislation.
Points of concern however remain, for instance the lack of sufficient qualified personnel to
fight against money-laundering.

“ stakeholders to prepare for the next visit and to showcase
The cancellation of the FATF visit will give more time to all

“

the progress that has been made.

Jacques Wolter, Partner, MOLITOR Avocats À la Cour

“ finally see the adoption
Hopefully 2021 will

of the draft law on the
processing of health data
to put an end to legal
uncertainty in this field.

“

Postponement of the FATF’s visit to Luxembourg

The eagerly awaited draft bill about the
processing of health data by insurance
companies in accordance with the GDPR is
still pending before the Chamber of Deputies.
The Chamber of Commerce, the National
Commission for Data Protection, the Council
of State, and the Chamber of Employees
have, however, submitted several opinions
on it. Essentially, the Chamber of Commerce
is favourable to the project as it ends legal
uncertainty, while the Chamber of Employees
is opposed to it as it fears it will undermine
the social security system. The Commission
for Data Protection and the Council of
State note that in general, the draft bill
contains appropriate safeguards to preserve
fundamental rights, even though they point out
the lack of clarity of some parts of the wording.
The draft law on dormant contracts is also
still pending even though the Council of State
issued its opinion on it in 2019.

Sophie Lamothe, Counsel,
MOLITOR Avocats À la Cour
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Cyber risks

Ocampo 1890

mexico
Mexico’s insurance industry has demonstrated over the past year that the
Solvency II model implemented during the former administration is worth
having, because it has meant that insurers are facing the impacts of the
pandemic with solid financial foundations and good levels of reserves.
Insurers are also facing up to new circumstances generated by the current administration’s indifference
towards insurers. There have been no incentives to develop the industry, and growth is stagnating.
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Cyber risks
Cyber risks coverage in Mexico is a new
trend that is growing rapidly. GDPR in
Mexico is 11 years old and has been
amended to to fit the treaties Mexico
has entered into with several countries,
including the EU, USA and Canada. Fines
are high and obligations to data holders
have been aligned with international
trends, all of which have made large
corporations attractive to hackers.

risks coverage must
“ Cyber
be properly understood
by insurers, brokers and
policy holders. That is the
challenge.

“

Aldo Ocampo, Partner,
Ocampo 1890

Covid-19 claims

usiness interruption cases
“ Bcurrently
in litigation

Diana Angeles, Associate,
Ocampo 1890

“

will impact the insurance
industry, no matter what
the outcome of the cases.

Elections
Mexico elected a new president in summer 2018. Mr. Lopez Obrador is a hard-left politician
who has promised the people new policies on wealth distribution. His policies are often seen
as scandalous and are widely criticized by many for their lack of solid foundation planning. His
policies are often seen as scandalous and are widely criticized by any for their lack of solid
foundation planning. Since his election, Congress has been on his side, easing and supporting
his initiatives including the Energy and Oil Law amendment that is jeopardizing that entire
sector’s stability. 2021 mid-term elections are important as a balance in Congress is needed to
counterweight some of the President’s wilder initiatives.

is facing lack of balance in its governing
“ Mexico
authorities, as Congress and President make efforts to take
political control over the Supreme Court. The 2021 elections
will be definitive to restoring balance (or not) for Mexican
democracy.

“

The pandemic, as in most countries, has
presented a huge challenge to insurers. Health
insurers are all facing their highest number of
claims ever, but the Solvency II model has
ensured their financial strength, allowing all
to pay their insureds in a proper and timely
way. In this regard, a huge caseload of
claims is now arriving with property insurers
for Business Interruption. In most cases
policies cover BI only as a consequence of
a direct damage. Just a few policies exclude
pandemics as a cause for a claim. It will be a
challenge for insurers to sustain at trial that BI
is not covered by property insurance policies,
but if they fail to demonstrate that, the impact
could be severe.

Mitchell Esqueda, Partner, Ocampo 1890
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COVID-19
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WIJ advocaten

netherlands
The corona pandemic and the ensuing lockdown measures have caused
a major global economic setback. The economic contraction in the
Netherlands, however, was smaller than the average in the eurozone and
smaller than in surrounding countries.
The Dutch insurance market for life and non-life insurance has been shrinking since 2010, especially in the
life insurance market. The life insurance market is expected to shrink further in the coming years, due to –
among other things – changes in tax rules.
In the non-life insurance market, the contraction in premium volumes was reversed in 2017. Premium
volume has been rising again since then, with the market hardening considerably, especially in 2019 and
2020. The profitability of insurers is fairly stable, with most profit being made in the life insurance market.
The net result for non-life insurers is mixed, mainly due to volatile claims, such as storm and COVID claims,
which have a dampening effect on the profitability of some insurers.
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Digital transformation

COVID-19

Digital transformation is high on the agenda of many insurers, due to changing customer needs
and digital customer behaviour. In order to serve customers better, digital innovation is needed
constantly. Data analytics and Artificial Intelligence are increasingly facilitating speed and
quality in the daily operations of insurers.
Cyber risks have also increased enormously. On the one hand, this requires a major
investment from insurers in their own cyber security, but on the other hand, it also offers them
opportunities as cyber insurance providers. The annual loss as a result of cyber incidents in the
Netherlands is now approximately EUR 10 billion. The number of companies affected by cyber
incidents is falling, but the amount claimed per incident is growing rapidly, which affects the
profitability of existing policies.

For insurers, the consequences of the
COVID-19 outbreak are significant. These
include an increase in the number of
claims, for example under health, credit
and business insurance, the impact of
government measures, pressure on sales
due to reduced activity, and less direct
contact with customers. Last year, the
latter proved to be a problem especially for
insurers and intermediaries who had not
digitised their distribution channels to the
right level yet.
However, COVID-19 has also offered many
opportunities for innovation in the sector,
including in the area of digital transformation
and FinTech.

he post-pandemic world is digital. Be prepared for its
“ Tchallenges
and opportunities.

“

Margje Benningen, partner at WIJ advocaten

Sustainable finance

sustainable economy cannot exist without a financial
“ Asector
in which these same sustainability criteria are an

“

integral part of strategy and operations.

Suzanne Bordewijk, partner at Wij advocaten

OVID-19 was a shock to
“ Cthe
insurance world, but
it will ultimately prove
to be an accelerator for
sustainable innovation in
the sector.

“

Insurers are becoming increasingly aware of their role in the transition to a climate-neutral, green,
circular, inclusive and competitive economy. There is a growing awareness that sustainability can
also be rewarding from a purely economic perspective. As a result of the Sustainable Finance
Disclosure Regulation (SFDR), new rules have been introduced in March 2021 that force the
financial sector to become even more transparent about its sustainable performance, so that
customers will know better when a product is or is not ‘green’. These new measures, their impact,
their compulsory nature and the speed with which they are being introduced make sustainability
a strategic priority in 2021.

HarriËtët Delhaas, partner
at WIJ advocaten
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Top issues:
Ongoing Civil Justice
reforms
Discount rate and
implications
Brexit

BLM

Northern
Ireland
The Northern Ireland insurance market, which is effectively a subset of
the UK market, has hardened considerably in recent months. Brokers and
policyholders report a “perfect storm” of increased premiums and reduced
capacity from insurers. The market had already started to harden but the
situation was compounded by the impact of the business interruption
insurance litigation in England, fire safety concerns following Grenfell, and
the general economic uncertainty faced by insurers as a result of Covid-19
and the lockdowns. Brexit has also created an additional challenge, with
policyholders with a presence north and south of the border struggling to
find cover in both territories.
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The Northern Ireland Personal Injury Discount
Rate (PIDR) has been subject to review for
some time. It had been widely recognised
that the rate in NI of 2.5% based on the
Damages Act 1996 needed reform because
a significant proportion of claimants were
being under-compensated.
In March 2021, the Department of Justice
(DoJ) announced an interim discount rate
of -1.75%, effective from 31 May 2021. This
rate is much lower than the rate in England,
which was set at -0.25% in 2017, and Scotland
where the rate is -0.75%.
Whilst claimants have unsurprisingly
welcomed the discount rate change, arguably
the rate change is a step further than anyone
ever anticipated. The 1996 Act which the DoJ
has triggered to set its interim rate of -1.75% is
out of date and was replaced in both England
and Scotland two years ago.
Setting an interim rate under the same
flawed Act, however, simply swings the
pendulum much too far in the opposite
direction and will ultimately lead to overcompensation in potentially more than 90%
of claims.

BREXIT
The EU-UK Trade and Cooperation Agreement, and the Northern Ireland Protocol both took effect
on 1 January 2021. The exit from the EU means far more for NI citizens and businesses than
simply having to carry a Green Card when driving across borders. The concept behind the ‘Protocol’
was to avoid the need for customs checks on the border with the Republic of Ireland, which in
theory should make NI the perfect ‘hub’ for many companies given its unique access to both the
EU and rest of the UK. The reality is that the discussions around the two borders between Great
Britain/Northern Ireland and the Republic of Ireland/Northern Ireland has given rise to political
wrangling, sporadic violence, and in some quarters has reignited the debate about a united Ireland.
Brexit will also have an impact on regulations relating to cross-border civil claims:
a. The relevant EU regulations; Brussels I (relating to jurisdiction and enforcement) and Rome
I & II (dealing with applicable laws) ceased to apply at the end of the transition period.
b. However, Rome I & II, on applicable law in contracts and tort respectively, will be retained in
national law after the end of the implementation period and will continue to apply.
The EU-UK Withdrawal Agreement states that after Brexit, Brussels I still applies to judgments
issued before Brexit, as well as to all judgments to be rendered after Brexit, as long as the
relevant proceedings commenced before Brexit. It remains to be seen whether issues such as
enforcement and jurisdiction will be determined in a straightforward fashion post-Brexit.

lthough we now have certainty in relation to the Protocol,
“ Athe
Agreement was silent in relation to any transitional
provision beyond 31 December 2020 for the Lugano Convention
or the Brussels Convention. It is hard to imagine that any
other jurisdiction could be more impacted by Brexit than
Northern Ireland.

“

Discount rate and
implications

Graeme Moore, Partner, BLM

Ongoing Civil Justice reforms

pounds for NI businesses
and taxpayers. Those
additional costs will
continue be felt until
the new Bill – which the
Committee for Justice has
chosen to scrutinise until
Hallowe’en – comes in.
That should bring stability
to this areA.

“

Alistair Kinley- Director
of Policy and Government
Affairs, BLM

in the County Court jurisdiction is long overdue.
“ ATHEn increase
IMPACT ON how insurance claims are dealt with
is potentially very significant. The hope is that reform
will improve the speed and efficiency of litigation in
Northern Ireland.

“

he interim rate will
“ Tcost
tens of millions of

Following the recommendations from Lord Justice Gillen’s Civil Justice Report in 2017, the
Department of Justice launched a consultation on 4 February 2021 regarding a proposed
increase to the civil jurisdiction of the County Courts in Northern Ireland. The consultation
proposes two options: (1) an increase in the County Court’s monetary jurisdiction from
£30,000 to £60,000, together with an increase in the District Judge’s jurisdiction to £20,000;
or (2) an increase in the County Court’s monetary jurisdiction to £100,000, with an increase
for District Judge’s cases to £35,000. Either option would almost certainly see the majority
of civil cases dealt with in the County Court jurisdiction, with District Judges dealing with
a large bulk of cases. There is also a proposal to increase the Small Claims limit to £5,000.
The consultation closed on 30 April 2021.

Graeme Moore, Partner BLM
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Top issues:
Increase in class action
lawsuits
Introduction of litigation
financing
More demanding insureds

Riisa & Co

Norway
The property and casualty insurance market is still hardening, as lately the
premiums seem to have increased across all segments by around 20%.
In particular, professional liability premium levels have been skyrocketing
lately due to large claims payments.
The Norwegian insurance market is still dominated by four large companies with a combined market share
of 75 %, while smaller companies are competing for the remaining 25%. This situation has been fairly stable
for the last couple of years.
An upcoming trend in the Norwegian market is class-action lawsuits, as well as the introduction of thirdparty litigation arbitration funding. There is also renewed interest in compensation relating to natural
disasters, after a massive landslide swept away several houses and left ten people dead in Norway last
December. Furthermore, the trend for insurance customers to increase their needs and expectations from
their insurance companies also continues to grow.
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More demanding insureds
The expectations that insurance customers have of their insurance experience have changed in
recent years. Customers are becoming more demanding, starting from the first steps of taking
out policies right through to the claims-handling process when damages and accidents occur.
Customers expect an easy and efficient journey where they can choose from off-the-shelf
insurance solutions online, without the need of sales representatives.
Norwegian insurance customers expect ever better follow-up from the insurance companies,
digital platforms with easy access to documents and direct contact with claims handlers.
Customers also expect value beyond mere claims handling, such as having access to insurance
company partners.

Marit Asphaug, partner, Riisa

Introduction of litigation financing
Litigation and arbitration funding is still uncommon in Norway. When Therium Nordic launched
in Norway five years ago it became the first company to offer litigation funding services in the
country. By May last year, Therium had allegedly funded six lawsuits in Norway, most notably
the class-action suit against two alarm companies.
Other European litigation funding companies have started to see the potential in the
Norwegian market, and with the increased awareness of such funding’s the number of claims
is expected to rise.
But this new product has also raise regulatory issues that are not yet fully clarified. Recently
the Financial Supervisory Authority of Norway has taken a closer look at the activities of
Therium’s operations in Norway and stated that such activities are subject to license. The
Authority’s decision has been appealed and is currently pending a decision at the Ministry of
Finance. A clarification is expected later this year.

hird-party litigation funding is still rare in Norway but is
“ Tlikely
to increase in the years to come alongside the global
development of this dispute tool. There is good reason
to believe that class-action lawsuits will expand with
increasing third-party litigation funding.

“

Yngve Skogrand, partner, Riisa

Increase in class
action lawsuits
Legislation on class-action lawsuits
was first introduced in Norway with the
Dispute Act, which entered into force in
2008. Since then, the public awareness
of class action has increased, and a
few high-profile lawsuits have already
been filed. One such lawsuit is a claim
against two alarm companies for illegal
cartel activity, which could involve
nearly 400,000 customers. There is also
a lawsuit emerging against an electric
car maker, where plaintiffs demand
compensation for misleading advertising
of the car’s range. A group of more than
1,000 Norwegian owners of cabins
in Sweden brought suit against the
Norwegian government claiming that the
covid regulations regarding quarantine
obligation upon return to Norway was
unlawful. Oslo District Court found in
favour of the plaintiffs as it ruled that
the government had not given sufficient
grounds for the obligation. The district
court decision was however overturned
by Borgarting Appeal Court in their
decision of June 7th 2021 as the appeal
court found that the quarantine obligation
was neither in violation of the European
Convention on Human Rights nor the
Norwegian Constitution.

will see an increase
“ Wineclass-action
lawsuits
in the coming year from
dissatisfied consumers.

“

“

“

Insurers need to understand and adapt to new and increased
needs and expectations from insurance customers.

Joachim Skjelsbaek , partner,
Riisa
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Top issues:

blm

Ongoing disparity between
Scotland and England on
awards in high-value
injury claims

scotland

Costs reform for all Scottish
personal injury claims,
including disease claims
and fatality claims
Redress and damages for
survivors of non-recent
childhood abuse

Following the elections to the Scottish Parliament in May 2021 the Scottish
constitutional and socio-economic landscape remains uncertain after
pro–independence parties (the SNP and the Scottish Greens) collectively
gained an overall majority in the Scottish Parliament (albeit with the SNP
alone forming a minority government). So seven years on from the 2014
55% majority support for “no” to Scottish independence from the rest of
the UK, this question has not gone away. This challenge in horizon-gazing
then is exacerbated by the ongoing effects of the COVID-19 pandemic.
Meantime, we may usefully reflect on certain legislation passed during the
fifth session of the Scottish Parliament because, left unaltered, this will
affect insurers and their customers for many years to come.
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Costs reform for all
Scottish personal
injury claims,
including disease
claims and fatality
claims

“

“

 he redress legislation
T
provides for only a
short 18 month postimplementation review on
the waiver’s impact.
Frank Hughes,
Partner, BLM

“

 nder statute, the
U
operation of QOCS in
Scotland is to be reviewed
as soon as practicable
after 5 June 2023.

“

2021 redress legislation - albeit awaiting
being brought into force - establishes a
payment scheme for survivors abused
as children (under 18) in relevant incare residential premises in Scotland,
whether before or after 1964 but before
1 December 2004. However, instead
of applying for redress, survivors of
post-1964 abuse may still litigate for
damages because the Scottish three year
limitation triennium has been abolished,
both retrospectively and prospectively,
for personal injury claims arising from
childhood abuse though two timerelated defences remain, regarding a
“fair hearing” and regarding “substantial
prejudice” sufficient to outweigh the
claimant’s interest in the litigation
proceeding. Those accepting redress are
to sign a litigation waiver.

Karen Dance,
Partner, BLM

Ongoing disparity
between Scotland
and England on
awards in high-value
injury claims
The first statutory review of the Scottish
personal injury discount rate (PIDR)
will take place in 2024 though Scottish
Ministers have power to require a prior ad
hoc review. Under the Scottish legislative
methodology, the Scottish PIDR was reaffirmed at minus 0.75% in October 2019,
half a per cent lower than the minus
0.25% PIDR set for England & Wales in
August 2019. This difference can cause a
massive, upwards, increase in damages
for serious personal injury claims in
Scotland compared to England & Wales.
The impact of this difference can be
exacerbated by the ongoing absence in
Scotland of periodical payment orders
(PPOs) imposable by the courts. The
Scottish PIDR legislation provides for
imposable PPOs but these provisions
remain to be implemented.

cotland remains a more
“ Sexpensive
jurisdiction
than England & Wales
for insurers in personal
injury litigation.

“

Redress and damages
for survivors
of non-recent
childhood abuse

Qualified One-way Costs Shifting (QOCS) is
to apply to all Scottish personal injury claims
- including disease claims and fatality claims
- litigated from 30 June 2021. Under Scottish
QOCS, an award of expenses against an
unsuccessful claimant will be significantly
harder to achieve than previously in Scotland
but with material differences in Scottish
QOCS in comparison with England & Wales.
Scotland has no statutory provision on
“fundamental dishonesty” so those words
are not used for the purposes of the Scottish
honesty-related qualification to the costs
shift, which focuses instead on “fraudulent
representation”. Also unlike England & Wales,
mesothelioma claims are not excluded from
QOCS in Scotland. The language of Scottish
QOCS is new and will likely require judicial
explanation to define its parameters.

Rachel Henry, Partner and
Head of Catastrophic Injury
in Scotland
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Top issues:
Covid-19 vaccinations
New claims
Cyber risk and digitalization

B&A Blanco y Asociados Abogados

SPAIN
All the financial gurus forecast that 2021, while not as good as
2019, would still be good in terms of GDP growth and decrease of
unemployment. Nevertheless, once the COVID-19 crisis started, the
effects of restrictions derived from the fight against the pandemic
started to have a negative impact from March on employment, business
and the solvency of individuals and companies. This also impacted, of
course, the insurance sector.
COVID-19 is estimated to become one of the most expensive global events in history for the insurance sector.
Moreover, the new coronavirus vaccines are creating uncertainty in the industry, and until immunisation
is completed throughout the globe, the insurance industry will not really know the total impact on their
balance sheets.
Meanwhile, new COVID-19 claims are arising that will affect the insurance market. Several lines of insurance
will be affected, and companies will have to digitalise and implement new technologies in order to adapt to
the new post-COVID normality.
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Covid-19 Vaccinations

New claims

The impact of coronavirus on the Spanish insurance industry shows many similarities with that
of the 2008 world financial crisis, although in the current crisis the intervention of the European
Central Bank is allowing Spain to finance itself at reduced costs.
Meanwhile, the situation is beginning to improve. As vaccination progresses in Spain, there
is a dilution of the more pessimistic scenario predicted at the end of last year, gradually giving
way to a better return on investments and with it to the increase in the contracting of insurance
and the increase in premiums. There are also classes of insurance whose level of premiums
has increased notably, such as D&O or surety insurance.
In addition, the immunisation process against Covid-19 has triggered inquiries about
delivering insurance policies that cover the possible negative effects of the vaccine.

The biggest claims issues all centre
around Covid in Spain.
In the Covid-19 crisis, some lines of
business such as healthcare, travel and
event cancellation or credit insurance,
among others, have been seriously
impacted with a corresponding increase
in claims.
One significant line of business
affected is BI coverage insurance. This
is not yet fully apparent but we believe
that in the next few months we are likely
to see an increase in claims, as soon as
companies have quantified their full loss
of earnings.
Finally, it is reasonable to expect that
there will also be a noticeable increase in
claims against D&O insurance, due to the
bankruptcy of enterprises. The more the
profit and loss accounts are constricted,
the more risks managers have to take with
the consequent exposure to future losses.
D&O is the class of insurance where the
impacts of poorly considered corporate
risk-taking will be felt most deeply.

ooking to the end of 2021, we expect a gradual increase in the
“ Lcontracting
of non-life insurance contracts.

“

Fernando Blanco Giraldo, Senior Partner, B&A Blancos Y
Asociados Abogados

Cyber risk and Digitalization

three months of confinement have accelerated the
“ The
digitization of the insurance world by five years.

“

Fernando Blanco Gamella, Associate, B&A Blancos Y Asociados
Abogados

are already seeing
“ We
claims for BI coverage
against insurers as are
other countries across
Europe. There may be a
further uptick in these
claims by the end of the
year.

“

In an increasingly digitized world, the use of new technologies is more frequent for everyone, of
all age ranges. With the situation generated by Covid-19, we have advanced in just a few months
what we would otherwise have advanced in the next five years.
In the insurance sector, online insurance contracting has exploded in use, generating a series
of synergies that have led consumers to find a simpler and more practical way of contracting
products.
The direct effect of the above is undoubtedly going to be the increase in cyber incidents or
cybercrimes, which will continue to damage the operating systems of companies and public
entities, as they will become more frequent every day. The good news for insurers is that this is
leading to a corresponding increase in the sale of cyber insurances.
Lastly, it should be noted briefly the importance of Artificial Intelligence (AI), which will
increase our agility in the insurance buying process, improve customer loyalty and efficiently
manage claims, making possible the detection of potential frauds and malpractice.
With this in mind, investors will invest in technological implementation for the management
of processes in the areas of compliance, data governance, risks and fraud.

Santiago Martin, Partner,
B&A Blancos Y Asociados
Abogados
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Top issues:
COVID-19 losses
Amendment of the Swiss
Insurance Contract Act
Innovation among insurers

gbf Attorneys-at-law Ltd

switzerland
A pandemic, an unchanged interest rate environment, a revised Insurance
Contract Act, an uncompromising watchdog, new regulations and even
more technology are shaking up the Swiss insurance market. This
aggregation of claims and challenges appearing on the radar poses
serious challenges for insurers.
There is still uncertainty about how the die will be cast with regard to pandemic-related losses. The practical
effects of the revision of the Insurance Contract Act are eagerly being anticipated. Artificial Intelligence
powered by Big Data is here to stay. There is no opportunity to pause and take a breath. Insurers are well
advised to take these challenges seriously and consider that they can be mutually reinforcing. But the future
need not be gloomy. Insurers that have their house in order and adapt quickly to the new environment will be
able to defend their market shares against non-market challengers and create new value-creating ecosystems.
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COVID-19 losses
After years of calm and the certainty that
not even a full-blown financial market crisis
could upset the Swiss insurance market,
COVID-19 arrived. Non-life insurers have
been exposed to more and higher losses,
especially from business interruption claims,
which are currently being judged in court.
They do not yet have any certainty whether
these aggregate losses will be covered under
standard reinsurance contracts. Added to
this are the losses caused by cyber criminals
taking advantage of the sudden shift to
remote working. Life insurers are challenged
by the low interest rate environment
prolonged by the pandemic, while impressive
promises made to policyholders many years
ago now weigh heavily on them. Needless to
say, the Swiss Financial Market Supervisory
Authority FINMA has intensified its
supervision and is meticulously monitoring
the financial situation of insurers. It is to be
expected that despite the pandemic, it will
uncompromisingly insist on enforcing the
difficult-to-navigate regulatory environment
and will not shy away from reporting to law
enforcement agencies. There is a feeling that
the playing field has permanently changed.
Some players can be expected to bow out of
the competition.

Amendment of the
Swiss Insurance
Contract Act

Innovation among
insurers
Artificial intelligence has entered the
stadium. Measuring risks in real time is
becoming a reality, and big data is becoming
a very important competitive advantage.
For years, it has been predicted that large
international technology companies and
platforms will enter the insurance market
and challenge insurers - similar to the
challenge that banks are facing in their core
business from innovative payment service
providers. However, the complex regulatory
framework as well as the high turnover
and low profitability of newly founded
insurtechs still pose major obstacles for
the challengers. But this could change soon,
as the new Swiss Insurance Supervision
Act provides sandboxes for innovative
business models. Insurers will now see less
restriction by the regulator from investing in
non-insurance business, try to leverage their
existing customer basis, and tap into new
ecosystems before technology companies
gain a foothold. They will have to prove
that the new ecosystems will one day be
able to replace the profits from the already
saturated core business.

The Swiss Insurance Contract Act (ICA)
is over 110 years old, and it did not age
well. One of its distinguishing features
is that some of its provisions aimed at
protecting consumers are also applicable
to professional policyholders. After a total
revision of the ICA failed almost ten years
ago, a partial revision will come into force on
1 January 2022, which will bring some very
important changes. For example, the ban
on retroactive insurance, which has been
ignored in practice for some time, will now be
formally repealed. The statute of limitations
for claims arising from insurance contracts
will now be five years after the occurrence
of the fact, giving rise to the obligation to
pay benefits. The most important change for
industrial insurers, however, is that insurance
contracts with professional policyholders
may deviate from the mandatory provisions
of the ICA. Insurers operating in the Swiss
market are thus well advised to say goodbye
to contractual provisions that have been set
in stone for 110 years and to prepare for the
influence of provisions that have long been
established in other markets.

“ whether all insurers
It remains to be seen

for which new and old
market participants this
saying will apply.

will tolerate well the
infusion of new insurance
provisions made possible
by the revision of the
Insurance Contract Act.

Dominik Skrobala, Partner,
gbf Attorneys-at-law

Dominik Skrobala, Partner,
gbf Attorneys-at-law

“

“

Dominik Skrobala, Partner,
gbf Attorneys-at-law

“

“

stick to thy last
“ Cobbler,
– it will be exciting to see


 he Swiss regulator has
T
shifted up a gear. Not all
insurers will want to keep
up the pace.
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Top issues:
Cancelation of the “General
Conditions” provision in the
Highway Traffic Law
Recent developments in
cyber security
Izmir Earthquake

Durukan

TURKEY
One of the many things that the Covid-19 pandemic has brought to our lives
is the changes in customers’ social behaviors and the formation of new
habits to accommodate the post-pandemic world. These changes have
encouraged the insurance industry to develop new policies and products.
The insurance sector in Turkey is reshaping in line with the new needs of its clients and continues to grow.
Postponement or cancellation of travel plans, curfews and restrictions affected travel health and cancellation
policies. Travel health insurance was the product segment that was most impacted by the epidemic.
With the pandemic, new product portfolios are emerging in the insurance sector. New areas such as cyberattacks, loss of profits and business interruption cover are attracting the attention of insurance companies
and insurers. Perhaps the greatest benefit of this period is that the rapidly changing environment accelerates
development, with a corresponding increase of new thoughts and investments in related fields.
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Izmir Earthquake

Recent Developments in Cyber Security
Cyber insurances offer an innovative package of protection against the potential damage
of data breaches. Digital transformation provides companies with numerous opportunities
that increase innovation, efficiency, and profitability. However, emerging technologies also
bring security risks such as data breaches and cyberattacks. After the covid-19 pandemic,
the increase in remote working practices has led companies to be much more careful about
cybersecurity, and interest in cyber liability insurance has increased.
In Turkish law, there is no regulation directly related to cyber insurance (as of today). Cyber
insurance policies that protect from data breaches are offered by various insurance companies.
Therefore, cyber insurance policies have been defined as insurance contracts based on freedom
of contract between the insurer and the insurant.

addition to cybersecurity and data protection
“ Inlegislation,
insurers must consider many factors to

“

produce sustainable solutions and realize the full
potential of cyber insurance.
Mahmut Barlas, Partner, Durukan

The earthquake occurred 6.9 magnitudes
on October 30, 2021, at İzmir, a city
located in the Aegean Region. As a
result, 114 people lost their lives. Many
buildings were destructed, and hundreds
more were damaged. The insurance
sector worked intensively in the region
with its stakeholders to alleviate the pain
of the Izmir-based earthquake. Insurance
companies took action immediately to
help the many injured and homeless
people impacted by the earthquake.
Insurance companies’ call centers and
emergency desks worked 24/7 to record
damage to policyholders.
This event has once again brought
home how important insurance companies
and the rate of insurance is so that we
can return to our lives with the minimum
damage after such catastrophic events and
natural disasters. After the earthquake, the
ratio of mandatory earthquake insurance
increased from 57 percent to 61.40 percent
in the Aegean Province. The penetration
of insurance is important to increase of
insurance ratio.

Cancelation of the “General Conditions”
provision in the Highway Traffic Law

his decision, which is in favour of the insured, will create
“ Tradical
changes in the policies of the insurance companies and

“

the practices of the courts.

Kerem Karabucak, Partner, Durukan

one of the
“ Experiencing
most devastating natural
disasters in the region
has seen has reminded us
of the importance and
necessity of undertaking
full “Hazard and Risk
Assessment Scenarios.

“

Under Turkish law, the liability of insurance companies for compensation arising from traffic
accidents is determined primarily under the Highway Traffic Law and the General Conditions
of Traffic Insurance. The General Conditions are the regulatory acts of the highway authority.
The Constitutional Court has cancelled the “General Conditions” provision in the Highway
Traffic Law so that “General Conditions” will no longer be applied to determine compensation
for traffic incidents. As a result, the role of the highway authority in determining the amount
covered in traffic insurance has been eliminated.
The Constitutional Court has ruled that it is unconstitutional for the insurer liabilities arising
from compulsory traffic insurance to be assessed under the General Conditions of Traffic
Insurance. The Court also underlined that granting the administration with such authority for
calculating the compensation would upset the balance of interest between the vehicle owner,
the insurance company.

Zeynep Ece Uyarer,
Associate, Durukan
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Top issues:

Lee and Li Attorneys-at-Law

Video Call to replace
the long-standing in-person
visit practice in insurance
industry

taiwan

COVID-19 related insurance
policies introduced to the
market
Major amendment to the
Regulations Governing
Insurance Brokers

insurance
industry at
a glance

In 2020, the property insurance industry continued to maintain a high
growth rate in infrastructure insurance arising from construction of
offshore wind farm and major public infrastructure projects supported
by the government’s green energy policy. However, the travel insurance
market witnessed a drastic fall due to the global COVID-19 pandemic.
For the life insurance industry, due to the new interest rate adjustment
mechanism in floating rate insurance products and stricter regulatory
requirements on investment link insurance products, the overall life
insurance market premium income has declined comparing to the
previous years. Nonetheless, the profits of the life insurance companies
still grew due to increase in the value of financial assets.
The first two issues chosen for this year are focusing on the changes in the insurance industry due to COVID-19
pandemic in the past year and in current situation. The insurance industry is developing new methods and
products hoping to seek opportunities in this unprecedented crisis. The last issue is aiming to give a brief
introduction to the key points of the new amendments to the Regulations Governing Insurance Brokers.
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Video Call to replace the long-standing
in-person visit practice in insurance industry

acing the challenges
“ Farising
out of stringent

“

regulation, our clients
should adjust to the
stricter supervision
by being attentive to
legal compliance and
corporate governance.

of COVID.

C.T. Chang, Lee and Li, Attorneys-at-Law

COVID-19 related insurance policies introduced
to the market
Since mid-2020, several property insurance companies have launched COVID-19 insurance policies,
including coverage and compensation for medical and hospitalization expenses for policyholders
who are either infected with the virus or placed in mandatory self-isolation quarantine. One of such
policies can even be purchased at a minimum cost of NT$ 500 (approximately US$18). Similarly,
life insurance companies have been promoting spillover insurance policies to encourage COVID
vaccination. Following the rising numbers of domestic cases in mid-2021, the Insurance Bureau
of the Financial Supervisory Commission of Taiwan has also encouraged insurance companies
to offer COVID insurance policies to provide financial support for people suffering economic
losses from the pandemic or related governmental restrictions and be lenient when reviewing
policyholders’ claims to safeguard the rights of policyholders.

he growing demand for COVID insurance policies reveals
“ Thidden
business opportunities and hints at a new trend for the
insurance industry.

C.T. Chang, Lee and Li,
Attorneys-at-Law

“

In early 2021, the Financial Supervisory
Commission of Taiwan amended the
Regulations
Governing
Insurance
Brokers to promote the sound operation
of insurance broker companies.
In
particular, the amendments has raised
the minimum paid-in capital requirement
for newly establishing insurance broker
companies.
Moreover, to enhance
the transparency of relevant operation
of reinsurance arrangements as well
as
strengthen
reinsurance-related
supervision and market discipline, the
amendment stipulated that reinsurancerelated documents and information must
be preserved, ready for inspection by the
competent authority, and be submitted
to the original insurer. The amendment
also stipulated that if an insurance broker
company appoints a foreign broker to
arrange reinsurance, it must obtain the
consent from the original insurer in
advance, and the foreign broker must
meet regulatory requirements.

y adopting new measures and technologies, the local
“ Binsurance
industry is still able to thrive under the pressure

“

Major amendment
to the Regulations
Governing Insurance
Brokers

The long standing practice for insurance agent to pay in-person visit to customers to solicit
new policies, underwrite, or settle claims is facing new challenges by quarantine restrictions
due to COVID-19 pandemic. The Financial Supervisory Commission of Taiwan has proposed
a temporary guideline to minimize any person-to-person contact while keeping the industry
running smoothly. One of the major policies includes using video/phone calls to replace inperson visits. The customer shall present personal ID to verify his/her identity while the
insurance agent shall keep records of the calls, consents given, documents or images for
further verification. Although the measures are deemed temporary, it is possible that video/
phone calls may be adopted as a new general practice and become a major reformation in the
insurance industry post COVID.

C.T. Chang, Lee and Li, Attorneys-at-Law
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Top issues:
Increased focus on
cyber-security
M&A deals at an all-time
high
Regulatory oversight
increases

united states
The US insurance market looks likely to ride into growth in 2021, but the
road could be bumpy along the way, with a lot of change to be considered
on all sides.
With the election of President Biden, the country saw radical political change at the beginning of 2021,.
His administration brings both an increased focus on regulation that will impact insurers particularly and a
massive economic stimulus to the US economy that will also benefit domestic insurers. As a result, many
industries are considering growth through acquisition – a wave of M&A is underway, and insurance is no
exception to this trend.
Finally, the cyber market continues to see significant developments on all fronts, as insurers grapple with
major ransomware attacks (in some of which they themselves have been targets), an associated rise in
claims, and a high level of political and law-enforcement interest in managing risk in this area.
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Increased focus on cyber-security
In 2021 the cyber market in the US looks set to experience a number of significant shocks as
it matures, as well as potentially change the way policies are structured. The last few months
have seen some extremely significant ransomware attacks, including one which caused a
complete outage of a critical oil pipeline in the US. More significant still is that, in this case, the
company eventually recovered the ransom that was paid with the help of the FBI, who tracked
the bitcoin payment and forced its repayment. But hackers are becoming ever bolder and are
now targeting insurers themselves with ransomware attacks, seeing these as offering ‘bragging
rights’ for the criminals who can claim to have extorted money from the very companies that
protect their victims.
For insurers, these changes are significant. Evidence is that many insurers are seeing high
levels of ransomware claims, and we believe that changes to coverage may result – although
these are not yet evident across the market. In addition, the US federal government is actively
involved in this space, both as a law-enforcer and combating foreign state-sponsored hacking
programmes. Corporately, cyber insurance is likely to become more in demand – and this
could drive capacity challenges when couple with higher claims. Overall, this class of insurance
could find itself at the centre of major client, regulatory and government storm in 2021 with
reputational implications for insurers who read the market wrongly.

yber insurers could see themselves in the spotlight on a
“ Cnumber
of fronts, and need to maintain focus on profitable

“

underwriting, as well as how to help clients manage risks
up front.

M&A deals at an
all-time high
Given the number of deals announced in
recent months, we predict that US insurance
M&A will surge in 2021. The number of
completed deals worldwide is likely to
surpass 220 in a six-month period for the
first time since 2019 and could go even
higher in the second half of the year.
Insurance deal-makers’ appetites have been
refreshed, buoyed by growing confidence in
the economic outlook and the sense that
there are opportunities to be had. This
is particularly the case internationally.
Where the focus in 2020 was domestic, the
evidence is that in 2021, insurers, brokers and
service companies are seeing opportunities
overseas, especially in the UK and Europe.
The availability of plentiful capital, combined
with a deeper pool of targets, will give buyers
plenty of choice although we expect them to
select acquisitions carefully to ensure the
best fit with their strategic objectives.

Jim Sherwood, Chairman, GILC

Regulatory oversight increases

nsurers can expect the regulator to take an interest in new
“ Iareas,
such as insurtech, but there will also be a focus on
operational stability as the era of big data continues to
impact insurance. As if that isn’t enough, watch out for more
intervention at state level too.

“

Jim Sherwood, Chairman, GILC

espite market hardening,
“ Dmany
of the fundamentals
driving US insurance M&A
remain in play. Insurers
are looking to diversify
portfolios and grow
market share, and are
seeing opportunities in
well-priced companies
overseas. On top of
this there is an ongoing
search for new digital
capabilities, which are
often found through
acquisition.

“

In 2020 US regulators continued fine-tuning existing regulations, while they also expanded their
reach into new areas – most particularly climate risk and insurtech supervision. Several recent
regulatory actions indicate clearly that insurers can anticipate higher levels of accountability
and enforcement moving forward. Data remains a key focus, with privacy laws and increases in
pandemic-related digital customer engagement requiring insurers to increase their own focus
on data governance. Regulators also remain intensely interested in how effectively insurers’
core risk management and compliance frameworks are embedded, both operationally and
culturally.
Meanwhile, the state-based system for insurance regulation continues to advance in spite
of a new US president and associated federal change. State insurance regulators in the US
have recently been boosting their regulatory capabilities, with a renewed focus on consumer
protection, and this needs careful watching over the next few months, as a new President of
the National Association of Insurance Commissioners pushes an activist agenda for state
insurance regulators across the US.

Jim Sherwood, Chairman,
GILC
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Global Insurance Law Connect
Global Insurance Law Connect is an alliance of insurance law firms spanning four continents.
Inspired by client demand, we have built a formal network that delivers the right advisers in the
right places and in the right way for insurance industry clients.
We are:
•	Specialist: focusing only on insurance law, advising you on the business of taking risks around
the world.
•	Commercial: we use the strength and breadth of our formal network to help our clients reduce
the time and money they spend on managing risk.
•	Creative: whether you are in new or established markets, dealing with familiar or unusual issues,
our lawyers have the skills and experience to deliver great outcomes
If you’d like to find out more about Global Insurance Law Connect, contact one of our member
firms, or our chairman, Jim Sherwood at jim.sherwood@globalinsurancelaw.com

www.globalinsurancelaw.com

